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SPEECH BY FORMER PRESIDENT F W DE KLERK TO THE LONDON SOLICITORS LITIGATION ASSOCIATION ANNUAL DINNER
LONDON, 25 OCTOBER 2011,

THE RULE OF LAW AND CONSTITUTIONS IN RAPIDLY CHANGING SOCIETIES

I am, perhaps, not well equipped to speak about the rule of law and constitutions in all rapidly changing societies.  It is almost impossible for anybody to keep track with the individual circumstances of each and every such situation.  However, allow me to make the following broad observations:

· The United Kingdom, of course, does not have a written constitution - but it does have a long and proud tradition of the rule of law.  Indeed, there have been effective curbs on the arbitrary power of the government since the adoption of the Bill of Rights in 1689.  These limitations on the power of the executive provided the framework for constitutional stability in the United Kingdom during the following two centuries.
· The United States constitution provided a framework, a broad consensus and common set of values – a framework within which immigrants from all over Europe could build a strong and united nation in the rapidly evolving circumstances of the nineteenth century.  
· The history of the twentieth century might have been very different if the constitution of the Weimar Republic had contained stronger guarantees of individual rights and better mechanisms to prevent the decline into dictatorship that occurred during the 1930s.
· Nearer to South Africa, the disintegration of democracy in Zimbabwe began with the erosion of its constitution and accelerated when the dilution of judicial independence undermined the rule of law. 

Constitutions and the rule of law can accordingly play critical roles in providing a framework within which rapid change can take place, without destroying the foundations of stability.  By the same token, the absence of constitutional frameworks and the absence of the rule of law can have catastrophic consequences.

This is equally true of our own rapidly changing society in South Africa.

The greatest achievement in the turbulent history of my country was the ability of South Africans, from diverse and divided communities, to reach agreements – agreements on the manner in which we would in future live together in freedom, harmony and prosperity.  Those agreements were articulated in our interim constitution of 1993 and finally in our 1996 constitution.

The new South Africa is founded on the premise that no-one - no majority, no minority, no individual - should ever again be able to unjustly deprive anyone - whether a majority, a minority or an individual - of any fundamental right.  The foundation of our historic national accord was that henceforth relationships between the state and citizens would never again be governed by the arbitrary decisions of this or that group or party - but by the carefully crafted and nationally agreed precepts of the Constitution.

The founders of the Constitution drafted an historic charter that provided the basis for genuine democracy;  the rule of law and the enjoyment of fundamental rights.  

It is, however, also a transformative document.  It rejects the idea that status quo should be maintained.  It enjoins South Africans to work for a society based on human dignity, equality and the enjoyment of fundamental rights for all.  It empowers government to take steps to promote equality by advancing people who had been disadvantaged by unfair discrimination.  It endorses the concept of land reform.  Thus it provides a framework for rapid change, based on the rule of law and constitutional principles.  

At the same time it protects the reasonable rights of all South Africans by accommodating the sometimes competing aspirations and apprehensions of our remarkably diverse population.  In so doing it strikes a balance 

· between the need for equality on the one hand, and the need to avoid unfair discrimination on the other; 
· between the need to protect property rights on the one hand and the need to promote fair and balanced land reform on the other; 
· between the need for broad demographic representivity in the state and the need to recognise merit, avoiding institutionalised race discrimination;  and finally, 
· between the need to nurture our rich heritage of cultural, linguistic and religious diversity, and the need to promote over-arching national unity.

The South African constitution is much more than a legal document.  In a very real sense it provides the foundation for our new nation.  It was not imposed on anyone - but was endorsed by parties that represent an overwhelming majority of our population and its constituent communities.  It sets out the goals toward which we must all aspire and the values that should guide our behaviour. 

The rule of law will also be crucial in assuring the success and stability of my country’s rapidly changing society.

The source of much of the injustice that afflicted South Africa before 1994 often lay in the dilution of the rule of law.  The white parliament was sovereign and could – and did pass - any law that it liked.  There was no Bill of Rights to protect the weak and disenfranchised majority and to set standards and values that would direct and limit the power of the government.  The judiciary had only limited ability to defend and enforce the rights of citizens. Indeed, the role of the courts was often restricted to determining whether actions of the executive were bona fides and in accordance with the unrestrainable laws adopted by the sovereign Parliament.

There is a common misconception that South Africa’s peaceful transition, in essence, involved the transfer of power from the old National party government that I headed to the new ANC government headed by Nelson Mandela.  

It did not. 

Instead, what was involved, was the transition from the old South African constitution where parliament was supreme, to a dispensation where the constitution itself - and not this or that political majority in parliament - was supreme.  This principle was part of the interim constitution and is enshrined in Section 2 of the 1996 Constitution.  It proclaims that 
“this Constitution is the supreme law of the Republic;  law or conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.”
In essence that is exactly what the rule of law means.  

The values on which the rule of law is based, the goals toward which it aspires, and the institutions by which it must be upheld, are then all spelled out in detail in the Constitution.  They include the supremacy of the law and the Constitution;  the separation of powers;  the independence of the judiciary and the protection of fundamental rights.

However, all this is ultimately dependent on our ability to abide by the Constitution and the rule of law.  

In recent years we South Africans have entered a period of uncertainty.  Perhaps these jitters are just part of the anxiety that accompanies change in all emerging democracies.  Nevertheless, some of the concerns regarding the future relate directly to the integrity of our constitutional system and the continuation of the rule of law.  

We are worried about 
· the erosion of the independence of key institutions such as the National Prosecuting Authority and the Judicial Service Commission;
· increasing attacks on the judiciary and the constitution as obstacles to the will of the majority;
· introduction of legislation - like the Protection of Information Act - which could seriously undermine the right of South Africans to access information on government activities;
· the failure of government to give effect to decisions of the Human Rights Commission and the Public Protector;  and
· the failure of government to curb racially provocative statements by senior office bearers.

I believe that the following factors will play an important role in determining whether we stay on the high road of constitutionalism and the rule of law - or whether we stray into the minefields of unrestrained executive power.

· The first is the degree to which the pragmatists or the ideologists determine the ANC’s agenda during the coming years.  Fortunately, the ANC has often shown a keen awareness of the importance of practical success and of adhering to the global consensus - even when this has involved sharp deviations from its ideological programme.  

The leadership of the ANC has, on numerous occasions, reiterated its respect for the rule of law and for the Constitution.   It has reiterated its long-standing commitment to “the fundamental provisions of the basic law of the land” which, it says “accord with its own vision of a democratic and just society”. 

The ANC insists that it has “set out to implement both the letter and the spirit of the Constitution, including such principles as multi-party democracy, the doctrine and practice of separation of powers in a constitutional state, fundamental human rights to all citizens, respect for the rights of linguistic, religious and cultural communities, and social equity”.  However, it has made all these commitments within the ideological “context of correcting the historical injustices of apartheid”.

The crucial question is whether the ANC’s commitment to economic, political and social transformation will take precedence over its commitment to the Constitution.  

· The second factor in upholding the rule of law will be the degree to which our increasingly representative judiciary will continue to exercise its crucial role independently, impartially and in strict accordance with the Constitution and the law.  

We have made substantial progress with the transformation of our judiciary.  In 1994, only three of the 166 superior court judges were black.  By 2005 whites comprised 108 of the 198 superior court judges - slightly more than 54% of the total.  

However, the source from which judges were traditionally appointed was the pool of Senior Counsels.  Inter alia, because of the limitations placed on non-white South Africans under apartheid, this pool continued to be overwhelmingly white.  In 2005, according to the General Bar Council, 90% of the 324 silks were white and whites comprised 86% of advocates with more than 5 years service and 59% of the remainder.  Little wonder, therefore that the Judicial Services Commission had to look to other sources for the new black judges required to redress the skewed demographic composition of the bench.

One of the crucial tests will be the degree to which this new generation of black judges will be able to resist ideological calls of the ANC’s National Executive Committee that they should be accountable to the “masses who liberated South Africa from white domination” and that they should be “inspired by their hopes, dreams and value systems”.  Fortunately the reality is that when competent and principled judges are appointed, they very soon begin to take themselves and their crucial role seriously - often to the intense disappointment of the governments that appointed them.

· The third factor in upholding the Constitution and the rule of law will be the role that civil society can and must play.  There are many organs of civil society that are acutely aware of the issues I mentioned and the stakes for which we are playing. 

My own Foundation’s Centre for Constitutional Rights is working ceaselessly to monitor developments that might affect the rule of law.  It is participating actively in the increasingly voluble public debate on constitutional issues;  it has made numerous submissions to parliamentary portfolio committees;  and it is helping South Africans to claim their constitutional rights through the provision of legal opinions and participation in the Constitutional Court.  

I remain personally 100% committed to upholding the historic national accord that I helped to negotiate between 1990 and 1996. 

· A fourth factor will be the role of the international community.  We trust that our friends in Britain and elsewhere will continue to take a benign interest in our affairs.  We need them to support the maintenance of the rule of law in South Africa with the same vigour as they criticised its absence in the past.

Our Constitution makes full provision for rapid change based on the rule of law.  The challenge that confronts South Africans will be to ensure that we all abide by the principles, values and vision that it articulates.

I am confident that we shall.  I also firmly believe that our recent history and our road to constitutionality contain valuable lessons for other countries in transition.  

[Mr de Klerk made an impromptu concluding comment in the context of constitutionality that observers in South Africa are watching with great interest recent developments in the Eurozone about its proud currency, the Euro, and about the need possibly to strengthen the relevance and application of existing European laws and directives; and he asked whether the European leaders might not be able to learn from the South African experience.]

